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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

After last year successfully blocking the Bush Administration's final 
regulations on investment advice, the Labor Department has now issued new proposed 
regulations more acceptable to the Obama Administration and to Chairman George 
Miller (D-CA) of the House Education and Labor Committee. 

 
In 2006 Congress enacted the Pension Protection Act, which added new statutory exemptions for 

investment advice to participants in 401(k) type plans and individual retirement accounts (IRAs) for which 
the participants select among available investment options.  The Labor Department issued final regulations 
on January 21, 2009 over the strong objections of Congressman Miller.  In one of its first acts after taking 
office, the Obama Administration immediately moved to delay the effective date of those regulations.  A 
series of further delays were issued until the regulations were finally withdrawn last November.  (See our 
Bulletins Nos. 09-132, 09-75 and 09-11.) 

  
Under the new proposed regulations only two methods of providing investment advice would be 

permissible.  The first option would require that the advisory fees be level (i.e., the investment adviser 
should not have a financial incentive to recommend one investment over another).  The other option would 
require that the investment advice be provided by a computer model.   

  
To fit within the level-fee exemption, a number of conditions must be satisfied, including: 

http://www.aalu.org/
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1. the investment advice must be based on generally accepted investment theories; 
  
2. management and other fees must be taken into consideration; 
  
3. to the extent furnished to a plan (and the plan fiduciary must ask for it), the investment 

advice must take into account factors such as risk tolerance, current investments, sources of income and 
investment preferences; and 

  
4. the fiduciary adviser (including any employee, agent or registered representative of the 

fiduciary adviser) cannot directly or indirectly receive any fee or compensation that is based in whole or 
part on the selection of an investment option.   

Consistent with the final regulations issued by the Bush Administration, the  new proposed 
regulations would allow affiliates of the fiduciary adviser to receive fees that vary depending on the 
investment options selected by the participants.   However, the new proposed regulations clarify that any 
provision of financial or economic incentives by an affiliate (or any other party) to a fiduciary adviser or 
any individual employed by such fiduciary adviser (e.g., an employee providing advice on its behalf or an 
individual responsible for supervising such employee) to favor certain investments would be 
impermissible.  The DOL also clarified that this limitation applies to both an entity that is retained to 
render advice (e.g., the fiduciary adviser), and to any employee, agent or registered representative of such 
entity.   

  
The computer-based exemption has similar requirements, but is structured on the basis of a 

computer-generated investment model.  This part of the exemption has been relatively noncontroversial 
throughout this process, but many observers feel that very few plans will use the computer-based 
investment advice structure. 

  
In addition, regardless of whether the fee-leveling or computer exemption is applied, a number of 

additional requirements must be satisfied: 
  
1. the arrangement for investment advice must be expressly authorized by the plan fiduciary; 
  
2. the plan must engage an annual audit from an independent auditor to ensure these 

requirements are satisfied and the auditor must provide a written report to the fiduciary adviser within 60 
days; 

  
3. the plan fiduciary must provide the participants with a written disclosure concerning 

historical returns, fees, services provided and numerous other matters.  The DOL provided a model 
disclosure document that could be used for this; and 

  
4. certain information must be provided in the event of a sale. 
  
The earlier final regulations had also included a class exemption which was controversial because 

many, including Chairman Miller, believed the class exemption would allow advice to be provided by 
advisers with significant conflicts of interest.  The primary concern was a provision in the class exemption 
that would have allowed an adviser's employer (and other affiliates of the employer) to receive fees that 
varied depending on the investment options selected by the participants.  In the preamble to the new 
proposed regulations, the DOL explains that, following further consideration of the concerns raised by the 
public, it has decided to withdraw the exemption and to issue the new proposed regulations with only the 
two statutory exemptions enacted under the PPA. 
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The proposed regulations are open for comment for 60 days.  They will be effective 60 

days after they are finalized.  The Labor Department has informally indicated that it intends to move 
promptly to finalize these regulations. 

 
Some commentators suggest that this new approach may reduce the quality of the investment 

advice given to participants or may result in participants getting less advice.  Studies, including those 
conducted by the Labor Department, have consistently shown that participants have worse investment 
results than professional investment managers.  Employers have been leery of providing investment advice 
because of uncertainties respecting whether they would make themselves responsible for the advice given.  
If the result of these regulations is a pull-back in the offering of investment advice, then the regulations 
may be counterproductive. 

 
Chairman Miller has publicly signaled his approval of the new proposed regulations, which are 

essentially identical to the final regulations issued by the Bush Administration, with the exception of the 
controversial class exemption that has been withdrawn.  This approval should make it more likely that the 
investment advice legislation, which has been introduced by Chairman Miller (and others), to impose more 
stringent independence requirements on investment advisers will not be pursued further by Congress at this 
time. 

 
Any AALU member who wishes to obtain a copy of the proposed regulations (Prop. DOL regs. 

§2550.408(g)-1) may do so through the following means: (1) use hyperlink above next to “Major 
References,” (2) log onto the AALU website at www.aalu.org and enter the Member Portal with your last 
name and birth date and select Current Washington Report for linkage to source material or (3) email Anthony 
Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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